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Incorrect assumptions can often be made about a person’s decision making capacity 
on factors such as:  

• Whether the person has tattoos or piercings 

• The way that the person communicates (for example the person’s lack of English 
skills or dysarthia or dysphagia) 

• The presence of physical disabilities, learning difficulties and disabilities such as 
ADHD, Multiple Sclerosis or Parkinson’s Disease 

• Temporary conditions such as being intoxicated 

• Behaviour such as avoiding eye contact or talking to oneself, hypomania, 
withdrawal or hallucination 

• Being an extrovert or introvert 
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Assessing a person’s decision making abilities on an issue-specific basis takes 
fluctuations in a person’s decision making capacity into account.  This approach 
prevents an assessment that a person has decision making capacity simply because 
they acquiesce to a medical practitioner’s recommendation. It also discourages the 
conclusion that a person lacks decision making capacity simply because they 
disagree with clinical advice.  

 

Assessing a person’s decision making capacity on an issue-specific basis also 
prevents too much attention being given to a person’s previous decisions and 
pattern of decision making, and the likely outcome of the particular decision that the 
person is being asked to make, as a way of determining whether the person has – or 
lacks – decision making capacity.   

 

Within the context of the Mental Health Act 2013, it means that a person may have 
capacity to decide about assessment for mental illness, but not capacity to decide 
about treatment. It also means that a person may also be able to decide about some 
types of treatments, but not about others.  
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Respect for autonomy involves respecting the right of a competent individual to have 
opinions, to make choices, and to take actions based on personal goals and values.  
 
For this reason it is important to take care that it is the person’s ability to make the 
decision that is being assessed, rather than the decision that they have made.  
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It is generally important to maximise a person’s decision making capacity and under 
the Mental Health Act 2013  this is actively required.  
 
A person who can make some – but not all – decisions should be helped to make as 
many decisions as they can.  For people in this situation consideration should be 
given to delaying decisions until a later point in time, when the person may be more 
able to make decisions for themselves, where this is clinically appropriate.   
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Factors which may – alone or when considered together with other factors - indicate 
the need to assess a person’s decision making capacity include: 
• If the person has been assessed as lacking decision making capacity in the past  
• If the person has a history of decision making which puts the person at significant 

risk  
• If the person is confused about matters which they easily understood in the past  
• If the person’s decision is out of character  
• If the person has experienced an abrupt change in mental state, a sudden 

personality change or is expressing inappropriate emotion 
• If the person is experiencing noticeable memory problems, has experienced a 

dramatic loss of language skills, social skills, reading or writing skills  
• If the person is disoriented as to time, place or person  
• If the person is not attending to financial matters, is spending in an unusual way 

or is noticeably being taken advantage of by others 
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The prohibition on enabling a person with capacity to be 
treated against their will, and the inclusion of 
involuntary treatment criteria which focus on decision 
making capacity rather than solely on concepts of 
dangerousness or risk, is consistent with the United 
Nations Convention on the Rights of Persons with 
Disabilities and enables earlier intervention for a person 
experiencing a mental health crisis than a focus on risk 
would achieve.  
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25. Assessment criteria 

 

The assessment criteria are  – 

(a) the person has, or appears to have, a mental illness that requires or is 
likely to require treatment for – 

(i) the person's health or safety; or 

(ii) the safety of other persons; and 

(b) the person cannot be properly assessed with regard to the mental illness 
or the making of a treatment order except under the authority of the 
assessment order; and 

(c) the person does not have decision-making capacity. 

 

40. Treatment criteria 

 

The treatment criteria in relation to a person are – 

(a) the person has a mental illness; and 

(b) without treatment, the mental illness will, or is likely to, seriously harm – 

(i) the person's health or safety; or 

(ii) the safety of other persons; and 
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(c) the treatment will be appropriate and effective in terms of the outcomes 
referred to in section 6(1); and 

(d) the treatment cannot be adequately given except under a treatment 
order; and 

(e) the person does not have decision-making capacity. 
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7. Capacity of adults and children to make decisions about their own assessment 
and treatment 

 

(1) For the purposes of this Act, an adult is taken to have the capacity to make a 
decision about his or her own assessment or treatment (decision-making capacity) 
unless a person or body considering that capacity under this Act is satisfied that – 

(a) he or she is unable to make the decision because of an impairment of, or 
disturbance in, the functioning of the mind or brain; and 

(b) he or she is unable to – 

(i) understand information relevant to the decision; or 

(ii) retain information relevant to the decision; or 

(iii) use or weigh information relevant to the decision; or 

(iv) communicate the decision (whether by speech, gesture or other 
means). 
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7. Capacity of adults and children to make decisions about their own assessment 
and treatment 
 

(2) For the purposes of this Act, a child is taken to have the capacity to make a 
decision about his or her own assessment or treatment (decision-making capacity) 
only if a person or body considering that capacity under this Act is satisfied that – 

(a) the child is sufficiently mature to make the decision; and 

(b) notwithstanding any impairment of, or disturbance in, the functioning of 
the child's mind or brain, the child is able to – 

(i) understand information relevant to the decision; and 

(ii) retain information relevant to the decision; and 

(iii) use or weigh information relevant to the decision; and 

(iv) communicate the decision (whether by speech, gesture or other 
means). 

 

3. Interpretation 

 

(1) In this Act, unless the contrary intention appears – 

child means a person who has not attained the age of 18 years; 
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7. Capacity of adults and children to make decisions about their own assessment 
and treatment 

 

(3) For the purposes of this section – 

(a) an adult or child may be taken to understand information relevant to a 
decision if it reasonably appears that he or she is able to understand an 
explanation of the nature and consequences of the decision given in a way 
that is appropriate to his or her circumstances (whether by words, signs or 
other means); and 

(b) an adult or child may be taken to be able to retain information relevant to 
a decision even if he or she may only be able to retain the information briefly. 

 

(4) In this section – 

information relevant to a decision includes information on the consequences of – 

(a) making the decision one way or the other; and 

(b) deferring the making of the decision; and 

(c) failing to make the decision. 
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You can test this element by asking the patient to 
paraphrase back information that is given; a person’s 
ability to meet this element of the test may be doubted 
if he or she gives an incongruent response. 
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Care must be taken to ensure that an assessment of how the person has come to 
make their decision does not involve an assessment or evaluation of the nature of 
the decision that the person has made.  

25 



26 



Specific factors which may also be taken into account in considering whether a child 
is sufficiently mature to make a decision include: 
• The child’s age 
• The nature of the procedure  
• The degree to which the child is socially independent of his/her parents, and in 

particular, whether the child is living alone and is self-supporting 
• The child’s insight into his or her condition  
• The child’s apparent maturity, intelligence and attitude  
• Whether it is the child, or the child’s parent or parents, who initiated contact with 

a medical practitioner  
• Family dynamics  
• Social history  
• The child’s personality  
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The Act effectively transfers responsibility for care decisions from the person, to a 
substitute decision maker, for a limited period of time.  The substitute decision 
maker can then make decisions that the decision maker would, presumably, make 
for him or herself if he or she had decision making capacity at the relevant point in 
time.  
 
A parent is defined in the Act to mean a person having, for a child, all of the 
responsibilities which, by law, a parent has in relation to his or her children. This 
includes a natural parent and a guardian.  
 

3. Interpretation 

 

(1) In this Act, unless the contrary intention appears – 
parent, of a child, means a person having, for the child, all of the responsibilities 
which, by law, a parent has in relation to his or her children; 
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There are a range of reasons why a person should participate in a capacity 
assessment process.  This includes allowing the person to have their say, and to be 
involved in making a decision.  Participation in the capacity assessment process may 
also confirm that the person has decision making capacity.  In this case the person 
will be free to make the decision themselves.  
 
Remember that making a decision contrary to medical advice does not, in and of 
itself, indicate lack of decision-making capacity; conversely, a decision that is 
consistent with medical advice does not necessarily indicate capacity.  
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Tasmanian Health Service staff should contact the Head of Department for 
Mental Health Services in their region in the first instance.  
 
Staff may also contact the Office of the Chief Psychiatrist to discuss the 
particular matter and obtain advice if needed.  
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